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UNITED STATES BANKRUPTCY COURT
DISTRICT OF CONNECTICUT

HARTFORD DIVISION
In re:
Chapter 11
THE NORWICH ROMAN CATHOLIC
DIOCESAN CORPORATION,
Case No. 21-20687 (JJT)
Debtor.

OBJECTION OF THE UNITED STATES TRUSTEE TO (a) THE ADEQUACY OF
THE INFORMATION CONTAINED IN THE FIRST AMENDED JOINT DISCLOSURE
STATEMENT OF THE DEBTOR AND THE OFFICIAL COMMITTEE OF
UNSECURED CREDITORS (ECF 1401) AND (b) THE JOINT MOTION
TO APPROVE PROCEDURES FOR SAME (ECF 1353)

William K. Harrington, the United States Trustee for Region 2 (the “United States
Trustee”), through counsel, hereby objects to the First Amended Joint Disclosure Statement
(ECF 1401) (“Amended Disclosure Statement”) filed by chapter 11 debtor The Norwich Roman
Catholic Diocesan Corporation (“Debtor”) and the Official Committee of Unsecured Creditors
(“Committee”) for the First Amended Joint Plan of Reorganization (ECF 1400) (“Amended
Plan”) filed by the Debtor and the Committee (collectively referred to as the “Plan Proponents™).
The United States Trustee also objects to the joint motion for procedures related to the Amended
Disclosure Statement filed by the Plan Proponents (ECF 1353) (“Procedures Motion”).

As an initial point, the United States Trustee notes that the Amended Disclosure
Statement filed at ECF 1401 and the Amended Plan filed at ECF 1400 were not filed until after 9
p.m. on Friday, August 25, 2023. The size of the documents and the timing of the filing has left
the United States Trustee, the Court, and other parties with an extremely limited window of less
than one business day to review the revised documents, assess the new documents not previous

filed, and meet the existing objection deadline of Monday, August 28, 2023. The United States
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Trustee has not had sufficient time to fully evaluate the documents. Accordingly, the United
States Trustee requests that the hearing on August 29, 2023 be a preliminary hearing only and
that the Court should set a new later date for full consideration of the Amended Disclosure
Statement.
L. PRELIMINARY STATEMENT

In simple terms, the purpose of a disclosure statement is to explain and provide sufficient
information to allow creditors to understand what the plan proposes to pay them (or not pay
them) and the terms of the proposed payment, as well as to assess and decide their position on
the proposed plan. The Amended Disclosure Statement, however, falls far short on this
obligation because it omits meaningful information and documents and because it fails to explain
and justify the proposed treatment for the creditors. The Amended Disclosure Statement should
not be approved because it fails to provide creditors with sufficient information to allow them to
make an informed choice as to whether to approve or reject the Amended Plan. Further, some of
the issues raised herein are objections to components/provisions of the Amended Plan which, in
certain pertinent respects, make the Amended Plan unconfirmable and thus requires disapproval
of the Amended Disclosure Statement. !

As a threshold matter, the initial Joint Disclosure Statement and initial Joint Plan (ECF
1352 and ECF 1351, respectively; “Initial Disclosure Statement” and “Initial Plan”) filed on July
31, 2023 were missing key components. The missing key components were (a) Exhibits C, D, F,

G, K, and N to the Plan,? (b) the liquidation analysis (Exhibit 2 to the Initial Disclosure

! Unless otherwise defined herein, all capitalized terms not defined herein shall have the meaning ascribed to them
in the Amended Disclosure Statement.

2 Exhibit C is a Schedule of Insurance Policies, Exhibit D is the Schedule of Catholic Entities, Exhibit F is the
Schedule of Participating Parties, Exhibit G is the Non-Monetary Commitments to Healing and Reconciliation,
Exhibit K is the Mount St. John Settlement Agreement, and Exhibit N is the Effective Date Escrow Agent
Agreement.
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Statement), (c) certain agreements between the Debtor and various parties (the form of the
promissory note required by Section 7.1(a)3(i1) (“Note”’) and the Middletown Property Sale
Agreement and Contribution Agreement);* and (d) the list of the members of the Trust Advisory
Committee (collectively “Initial Missing Documents”). Also missing was the disclosure of the
name of the Abuse Claims Reviewer who is the person solely responsible for reviewing and
determining the abuse claims submitted by the abuse claimants in Class 4 and Class 5 pursuant to
the Trust and Unknown Abuse Claims Trust, respectively.

The Amended Disclosure Statement and Amended Plan provide some, but not all, of the
Initial Missing Documents. Specifically, the following documents have yet to be filed: (a)
Exhibit G; (b) the form of the promissory note required by Section 7.1(a)3(ii) (“Note”), (c) the
Middletown Property Sale Agreement and Contribution Agreement, (d) the various settlement
agreements and motions to approve them related to Xavier High School Corporation of
Middletown, Inc. (“Xavier”), Mercy High School Corporation (“Mercy”), and St. Bernard
School of Montville, Inc. (“St. Bernard™), and (e) the list of the members of the Trust Advisory
Committee (collectively the “Currently Missing Information’). Without the Currently Missing
Information, the Amended Disclosure Statement is deficient and should not be approved.

The United States Trustee also objects to the Amended Disclosure Statement on the
following grounds:

a. The Amended Disclosure Statement and Plan contain releases, exculpation

provisions, and a channeling injunction that protect various non-debtor parties,

persons, and entities. The Amended Disclosure Statement, however, fails to

demonstrate and explain this Court’s authority and jurisdiction to (A) compel the

release, through a purported channeling injunction, of the claims of third parties

without their explicit consent to any such releases, and (B) authorize protections
that cover post-confirmation conduct. See 11 U.S.C. § 1129(a)(3).

3 Per Section 1.1.123 of the Amended Plan, these documents are part of the Supplemental Plan Documents that
will be filed at least 14 days before the hearing on confirmation of the Amended Plan.
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b. The Amended Disclosure Statement and the Amended Plan are not proposed to
be sent to certain non-voting classes of creditors (Classes 1, 3, 6 and 7), yet those
classes of creditors will be bound by the releases, exculpation provision and
channeling injunction in the Amended Plan. The Amended Disclosure Statement
should be revised to explain this Court’s authority and jurisdiction to impose a
release and channeling injunction against creditor who do not affirmatively
consent and do not vote. See 11 U.S.C. § 1129(a)(3).

c. The Amended Disclosure Statement states that unless the Class 4 Abuse
Claimants and the Class 5 Unknown Abuse Claimants sign a release and a waiver
of certain rights they will not receive any distribution from the corresponding
trusts funded under the Amended Plan. The Amended Disclosure Statement should
be revised to explain this Court’s authority and jurisdiction to impose a channeling
injunction against claimants who do not consent and sign the release. See 11
U.S.C. § 1129(a)(3).

d. The Amended Disclosure Statement fails to provide sufficient information
regarding the justification for the prospective releases provided in the Amended
Plan to entities that do not yet exist. The Amended Disclosure Statement and
Amended Plan provide for broad prospective releases and indemnification
protections for the Trust and the Unknown Abuse Claims Trust, despite the fact
that none of these entities will come into existence until the effective date of the
Amended Plan. Similarly, the Effective Date Escrow Agreement also includes a
release of certain conduct and provides for indemnification. The Amended
Disclosure Statement does not explain what claims could possibly be asserted
against these entities that need to be released or protected from liability, or why
such prospective releases and indemnifications are legally proper and necessary to
the Amended Plan. See 11 U.S.C. § 1129(a)(3).

e. The Amended Disclosure Statement includes a flawed liquidation analysis. As to
assets, the liquidation analysis uses an outdated figure for the cash on hand, uses
an incorrect figure for the secured debt owed by Mount St. John, values the
unsecured debt owed by Mount St. John at zero without sufficient explanation,
fails to value the insurance coverage, and appears to use an inaccurate accounts
receivable figure. As to expenses, the liquidation analysis fails to include all
accounts payable that are listed on the Debtor’s MORs, includes real estate taxes
that are not required of the Debtor, and uses a secured real estate debt figure that
exceeds the valuation ascribed to the real estate. The foregoing flaws, and other
items discussed infra, must be addressed before the Amended Disclosure
Statement can be approved. At the current time the Amended Disclosure Statement
and Amended Plan do not adequately meet the burden to demonstrate how
creditors are receiving more under the Amended Plan than they would in
liquidation. See 11 U.S.C. §1129(a)(7).

f. The Amended Disclosure Statement and Amended Plan contain inadequate
and/or improper language that fails to make clear that the Trust, the Unknown
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Claims Trust, and the Reorganized Debtor al/l have obligations to file post-

confirmation reports and that post-confirmation fees due under 28 U.S.C. §

1930(a)(6) after the effective date of the Plan will need to be paid based not only

on the reorganized Debtor’s disbursements, but also the disbursements of the Trust

and the Unknown Claim Trust. The Amended Disclosure Statement and Amended

Plan should be revised to properly address these obligations.

g. The Amended Disclosure Statement and Amended Plan need to be revised to

add missing important information and documents, correct language that violates

certain subsections of 11 U.S.C. § 1129, and clarify vague and/or inconsistent

language.

Several of the foregoing issues render the Amended Plan unconfirmable, and based on that as
well as other issues detailed more fully below, the United States Trustee respectfully requests
that the Court deny approval of the Amended Disclosure Statement, unless modified to address
these items.

The United States Trustee also opposes certain provisions of the Procedures Motion and
the proposed order thereon. First, the Procedures Motion facilitates a flawed and unfair balloting
and solicitation process because of the scope of the releases and the Plan Exculpation Provision
in the ballots for Classes 4 and 5 (as discussed previously infra). Second, the notices proposed to
be sent to non-voting classes 1, 6, and 7 fail to include release/exculpation and injunction
language that will bind creditors in those classes and fails to seek creditors’ consent to such
provisions, and the creditors in those classes are not going to receive copies of the Amended
Disclosure Statement and the Amended Plan. Additionally, Class 3 is a non-voting class that
needs to be addressed (this is a change from the Initial Disclosure Statement and Initial Plan
which treated Class 3 as impaired and voting). Third, the newly filed proposed publication notice
(Schedule 6) and the proposed confirmation notice (Schedule 5) both need informational

amendments about the confirmation process. Fourth, the proposed order on the Procedures

Motion contains inappropriate provisions barring creditors from filing late claims and seeking
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allowance of same. The United States Trustee asks the Court to deny the Procedures Motion
unless modified to address the issues raised herein.
IL. BACKGROUND

1. On Thursday, July 15, 2021, the Debtor filed a voluntary petition for relief under
chapter 11 of the Bankruptcy Code. ECF 1.

2. The Debtor operates and manages its affairs as a debtor-in-possession pursuant to
Sections 1107 and 1108 of the Bankruptcy Code. No trustee or examiner has been appointed in
this case.

3. The Debtor has retained the law firms of Ice Miller LLP (“IM”) and Robinson &
Cole LLP (“R&C”) as its chapter 11 counsel. ECF 272, 256, 321. Per their retention
applications, IM and R&C are co-counsel to the Debtor (collectively “Debtor’s Counsel”™). /d.

4. On July 29, 2021, the United States Trustee appointed an Official Committee of
Unsecured Creditors (“Committee”). ECF 90. The Committee has employed the law firm of
Zeisler & Zeisler, P.C. as its counsel (“Z&Z” and/or “Committee Counsel”). ECF 233.

5. On January 18, 2023, the Debtor filed a plan of reorganization (without a
disclosure statement). ECF 1042. On January 27, 2023, the Debtor filed a disclosure statement
for its plan. ECF 1058.

6. On February 28, 2023, the Committee filed its own disclosure statement and plan.
ECF 1170 and 1169, respectively.

7. The Debtor and the Committee did not pursue approval of their respective
disclosure statements and plans, and instead worked through their issues in mediation.

8. On July 31, 2023, the Debtor and the Committee filed the Initial Disclosure

Statement and the Initial Plan. ECF 1352 and 1351, respectively.
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9. On July 31, 2023, the Debtor and the Committee filed the Initial Disclosure
Statement and the Initial Plan. ECF 1352 and 1351, respectively.

10. Also on July 31, 2023, the Debtor and the Committee filed the Procedures Motion
to approve the Initial Disclosure Statement and approve ballots and solicitation procedures for
the Plan. ECF 1353.

11. On August 25, 2023, Debtor and the Committee filed the Amended Disclosure
Statement and the Amended Plan. ECF 1401 and 1400, respectively.

Absence of Essential Documents

12. The Initial Missing Documents were a total of ten (10) documents. Some of those
missing documents identified the parties that comprise various group terms defined in the Initial
Plan and used in the Initial Disclosure Statement, the Initial Plan, and proposed ballots for the
Initial Plan. Some of those missing documents set forth agreements with various parties. Some
of those missing documents were agreements with various parties with their own respective
missing exhibits.

13. A selection of the defined terms in the Initial Plan (not a complete list) that refer
to the Initial Missing Documents is below:

a. Catholic Entities at Section 1.1.24 is defined to include the list of
“Persons” on the missing Exhibit D;

b. Catholic Entity Parties at Section 1.1.25 includes and uses the term
Catholic Entities (which per the above is defined at Section 1.1.24 to
include the list of “Persons” on the missing Exhibit D);

c. Parishes at Section 1.1.100 refers to a list of parishes at on the missing
Schedule F; and

d. Participating Party at Section 1.1.101 refers to a list of Persons on the

missing Schedule F.
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14. By initial email sent on July 31, 2023, and a detailed follow-up email sent on
August 2, 2023, the United States Trustee through undersigned counsel requested that the Plan
Proponents file the Initial Missing Documents* and provide them to the United States Trustee
and to creditors. Nothing was provided to the United States Trustee or creditors. The filing of the
Amended Disclosure Statement and the Amended Plan on August 25, 2023 addressed only some
of the missing items, and given the timing of the filings provides no meaningful notice or
opportunity for review in advance of the August 29, 2023 hearing scheduled for consideration of
the initial Disclosure Statement.

15. The Currently Missing Information is important. For example, the exact details
and terms of the settlements with various key parties (Xavier, Mercy, and St. Bernard) are not
known. The Amended Disclosure Statement and the Amended Plan refer to the future intention
to file motions and settlement agreements with respect to these parties, which leaves a
meaningful gap in information currently. Additionally, the exact terms of the Note to be executed
by the Debtor are not available because the Note was not provided. Further, Exhibit G (the Non-
Monetary Commitments to Healing and Reconciliation) is missing and while the contents of
Exhibit G does not involve money it is no less important.

III. ARGUMENT

Section 1125 of the Bankruptcy Code provides that a disclosure statement must contain
“adequate information” describing a confirmable plan. 11 U.S.C. § 1125; see also In re Quigley
Co.,377 B.R. 110, 115 (Bankr. S.D.N.Y. 2007). The Bankruptcy Code defines “adequate
information” as:

information of a kind, and in sufficient detail, as far as is reasonably practicable in

light of the nature and history of the debtor and the condition of the debtor's books
and records, including a discussion of the potential material Federal tax

4 These emails did not address the omitted list of the members of the Trust Advisory Committee.
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consequences of the plan to the debtor, any successor to the debtor, and a

hypothetical investor typical of the holders of claims or interests in the case, that

would enable such a hypothetical investor of the relevant class to make an

informed judgment about the plan, but adequate information need not include

such information about any other possible or proposed plan and in determining

whether a disclosure statement provides adequate information, the court shall

consider the complexity of the case, the benefit of additional information to

creditors and other parties in interest, and the cost of providing additional

information. . . .

11 U.S.C. § 1125(a)(1); see also Momentum Mfg. Corp. v. Employee Creditors Comm. (In re
Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994); In re Adelphia Commc’ns Corp.,
352 B.R. 592, 596 (Bankr. S.D.N.Y. 2006); Kunica v. St. Jean Fin., Inc., 233 B.R. 46, 54
(S.D.N.Y. 1999).

Section 1125(b) of the Bankruptcy Code requires the Bankruptcy Court to find that the
disclosure statement contains “adequate information” before a debtor is allowed to solicit its plan
of reorganization or plan of liquidation to its creditors. 11 U.S.C. § 1125(b). The disclosure
statement requirement of section 1125 is “crucial to the effective functioning of the federal
bankruptcy system([;] . . . the importance of full and honest disclosure cannot be overstated.”
Ryan Operations G.P. v. Santiam-Midwest Lumber Co., 81 F.3d 355, 362 (3d Cir. 1996) (citing
Oneida Motor Freight, Inc. v. United Jersey Bank (In re Oneida Motor Freight, Inc.), 848 F.2d
414 (3d Cir. 1988)). “Adequate information” under section 1125 is “determined by the facts and
circumstances of each case.” See Oneida, 848 F.2d at 417 (citing H.R. Rep. No. 595, 97th Cong.,
2d Sess. 266 (1977)). The “adequate information” requirement is designed to help creditors in
their negotiations with Debtors over the plan. See Century Glove, Inc. v. First American Bank of
New York, 860 F.2d 94 (3d Cir. 1988).

Section 1125 of the Bankruptcy Code is biased towards more disclosure rather than less.

See In re Crowthers McCall Pattern, Inc., 120 B.R. 279, 300 (Bankr. S.D.N.Y. 1990). The
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“adequate information” requirement merely establishes a floor, and not a ceiling, for disclosure
to voting creditors. Adelphia, 352 B.R. at 596 (citing Century Glove, 860 F.2d at 100). Once the
“adequate disclosure” floor is satisfied, additional information can go into a disclosure statement
as long as the additional information is accurate and its inclusion is not misleading. Adelphia,
352 B.R. at 596. The purpose of the disclosure statement is to give creditors enough information
so that they can make an informed choice of whether to approve or reject the debtor’s plan. In re
Duratech Indus., 241 B.R. 291, 298 (Bankr. E.D.N.Y. 1999), aft’d, 241 B.R. 283 (E.D.N.Y.
1999). The disclosure statement must inform the average creditor what it will receive and when
and what contingencies might intervene. In re Ferretti, 128 B.R. 16, 19 (Bankr. D.N.H. 1991).

Moreover, Section 1129(a)(2) conditions confirmation of a plan upon compliance with
applicable Code provisions. The disclosure requirement of Section 1125 is one of those
provisions. See 11 U.S.C. § 1129(a)(2); In re PWS Holding Corp., 228 F.3d 224, 248 (3d Cir.
2000). Therefore, a disclosure statement should not be approved if the plan it describes is
unconfirmable on its face, because approving the disclosure statement and proceeding to a
confirmation hearing would be a fruitless exercise. In re Dow Corning Corp., 237 B.R. 380
(Bankr. E.D. Mich. 1999); In re 266 Washington Assoc., 141 B.R. 275, 288 (Bankr. E.D.N.Y.
1992); In re H.K. Porter Co., 156 B.R. 16 (W.D. Pa. 1993); In re Monroe Well Service, 80 B.R.
324 (Bankr. E.D. Pa. 1987); In re Valrico Square Ltd. P’ship, 113 B.R. 794, 796 (Bankr. S.D.
Fla. 1990); John Hancock Mutual Life Insurance Company v. Route 37 Business Park
Associates, 987 F. 2d 154 (3d Cir. 1993).

Here, the Amended Disclosure Statement contains inadequate information and describes

an unconfirmable plan as discussed below.
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ISSUES IN AMENDED DISCLOSURE STATEMENT AND AMENDED PLAN

A. Non-debtor releases, exculpation provisions, indemnification provisions, and the
channeling injunction

There are three integral components of the Amended Plan: (i) a group of releases - Abuse
Claimant Releases (term defined infra), Non-Debtor Mutual Releases (term defined infra), and
Debtor releases, (ii) a Channeling Injunction (term defined infra), and (iii) an Amended Plan
Exculpation Provision (term defined infra), and exculpation and indemnification provisions in
the Trust and Unknown Abuse Claims Trust. These integral components can be found in the
Amended Disclosure Statement at Section X at ECF pages 80-84 of 92, in the Amended Plan at
Section XIII at ECF pages 74-79 of 89, in the Trust and the Unknown Abuse Claims Trust at
Sections 5.7 and 5.9, and in the ballots for Classes 4 and 5 attached to the Procedures Motion.

The first integral component of the Amended Plan are the releases that fall into three
different groups: (i) the releases by the Debtor of the Debtor’s and estate’s claims against certain
parties in the Amended Plan at Section 13.12, (ii) the releases flowing by and between non-
debtor third parties in the Amended Plan at Section 13.13, namely the Participating Parties and
the Settled Insurer Parties (and future settling insured parties) of claims that could be brought by
and between them (“Non-Debtor Mutual Releases”), and (iii) the releases found only in the
ballots for Class 4 and Class 5 attached to the Procedures Motion which (a) must be consented
per the ballots in order for abuse claimants to receive any money under the Amended Plan from
the applicable trusts, and (b) which release the Exculpated Parties, the Catholic Mutual Parties,

the Settled Insurer Parties and the Participating Parties (“Abuse Claimant Releases”).’

51t is notable that the releases found in the ballots for Classes 4 and 5 are not part of the ballot for voting creditor
in Class 2, nor in the notices for non-voting creditors in Classes 1, 3, 6, and 7. As explained infra, this means that the
creditors in Classes 1, 2, 3, 6 and 7 are not releasing the Exculpated Parties. This disparate treatment is not
explained.
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The Abuse Claimant Releases will be presented by the Plan Proponents as appropriate
because they are structured to be “consensual” as they are in the ballots and they require the
creditors to sign the ballot. But this is not reality. The abuse survivors, whose claims were the
driving force behind the Debtor’s chapter 11 filing, MUST consent to the Abuse Claimant
Releases as a pre-requisite to receiving any money from the trusts. This effectively means they
have no choice but to consent to the Abuse Claimant Releases and invites the legitimate concern
that their consent is not voluntary. The Amended Disclosure Statement also acknowledges that
the Plan Proponents will seek confirmation of the Amended Plan even if they do not get
universal consent from the abuse claimants. See Amended Disclosure Statement at ECF pages
86-88 of 92. The Amended Disclosure Statement further states that confirmation of the Amended
Plan will bind all creditors (notwithstanding a lack of consent). See Amended Disclosure
Statement at ECF pages 14-16 of 92. Further, by virtue of the Channeling Injunction (discussed
infra) all abuse-related claims are channeled to the Trust and the Unknown Claims Abuse Trust
and barred from future pursuit and thus confirmation of the Amended Plan is a functional release
of any and all claims against the Participating Parties, Settled Insurer Parties, and a host of others
but the Amended Plan does not condition confirmation on affirmative consent from all affected
creditors. Added to all of the foregoing is the glaring omission from the Amended Disclosure
Statement of what exactly each and every released party is contributing in exchange for the
release. The Non-Debtor Mutual Releases in the Amended Plan at Section 13.13 are also
problematic as they too will be effective if the Amended Plan is confirmed but there is no
mechanism to demonstrate consent by al// of the involved parties (only some via settlement
motions/agreements). As discussed more fully infra, the nonconsensual, non-debtor third-party

releases in the Amended Plan exemplifies the abuse that concerned the Second Circuit in /n re
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Purdue Pharma, L.P., 69 F.4™ 45 (2d Cir. 2023),6 the Amended Disclosure Statement and the
Amended Plan fail to satisfy the factors justifying such releases, and the releases are unsupported
by the rigorous factual disclosures and evidentiary burden required by the Purdue decision.
Because the third-party releases are not based on knowing and informed consent, the Amended
Disclosure Statement cannot be approved.

The second integral component of the Amended Plan is the channeling injunction at
Section 13.6 of the Plan (“Channeling Injunction”) which protects the Participating Parties,
Settled Insurer Parties, and a host of others from liability, past and future, for anything and
everything connected to an Abuse Claim and is thus the functional equivalent of a release of
claims against those non-debtor third parties because it bars non-debtor third parties, including
but not limited to abuse claimants, from bringing claims. The United States Trustee also opposes
the Channeling Injunction because, like its release companion in the Amended Plan and ballots,
it protects and insulates a myriad of non-debtor parties without the consent of all affected
creditors.

The third integral component of the Amended Plan are the exculpation provisions and
indemnification provisions found in the Amended Plan, the Trust, and the Unknown Abuse
Claims Trust. The exculpation provision at Section 13.4 of the Amended Plan (“Amended Plan
Exculpation Provision”) protects far more than the fiduciaries of the estate for their roles in this
case and covers future conduct. The United States Trustee opposes the Amended Plan
Exculpation Provision because it goes beyond that which is permitted by Section 1125(e) in

terms of who is exculpated and the type of conduct that is protected. The Amended Plan

® On August 10, 2023, the Supreme Court of the United States stayed the decision of the Second Circuit and
granted the United States Trustee’s petition for writ of certiorari. See Harrington v. Purdue Pharma, L.P., et al,
2023 WL 5116031 (Case Nos. 23-124, 23A87).
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Exculpation Provision is not temporally limited to only acts or omissions during the pendency of
the Debtor’s chapter 11 case (it applies to future conduct) and there is no carve out for fraud,
gross recklessness, breach of fiduciary duty, criminal conduct, and legal malpractice. Moreover,
there is no opt out mechanism for the Amended Plan Exculpation Provision. Instead, the
Amended Plan Exculpation Provision compliments and adds to the impact of the Abuse
Claimant Releases because the defined “Exculpated Parties” covered by the Amended Plan
Exculpation Provision are included in the parties released per the ballots for Classes 4 and 5.
And notably the Exculpated Parties include the Settled Insurer Parties and an assortment of
people allegedly connected to the Debtor in various capacities (some examples are: “volunteers,”
“members of consultative bodies and councils formed under Canon Law™).

With respect to the both the Trust and the Unknown Abuse Claims Trust, the exculpation
provision in Section 5.7 and the indemnification provision at Section 5.9 protect these non-
Debtor parties that are not yet in existence and have not yet done anything to warrant such
protections. The exculpation provision in Section 5.7 functions as a release of prospective future
conduct and protect several categories of persons that are defined as the “Trust Indemnified
Party” (defined at Section 5.7(a)). The indemnification provision at Section 5.9 is overly broad
and 1s limited only by an exclusion of willful misconduct, bad faith, and fraud. The Amended
Disclosure Statement does not address why it is appropriate to provide such protections to the
Trust, the Unknown Abuse Claims Trust, and others connected to the Trust. As of today, the
Trust and the Unknown Abuse Claims Trust do not exist. Because of this it is currently not
known what is being released, exculpated or indemnified, nor is it known why such relief is

necessary to the Plan.
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(i) Abuse Claimant Releases

The Abuse Claimant Releases are found only in the ballots for Classes 4 and 5, not in the
Amended Plan. The Abuse Claimant Releases protect and release parties defined only in the
Amended Plan, namely Catholic Mutual Parties, the Settled Insurer Parties, the Participating
Parties, and the Exculpated Parties. Accordingly, to even attempt to understand who is being
released, an abuse claimant has to read and digest multiple definitions in the Amended Plan.
Further, parties who subsequently settle with the Trust or the Unknown Claims Trust can become
Participating Parties who enjoy the protections offered by the Amended Plan. Another issue is
that the various defined terms of the Catholic Mutual Parties, the Settled Insurer Parties, the
Participating Parties, and the Exculpated Parties each contain other sub-terms that are not defined
and thus identification of those parties is not possible (see, as some limited examples, the terms:
volunteers, agents, representatives, professionals (beyond those employed in this case)). The
Amended Disclosure Statement acknowledges that the foregoing releases are binding on all
creditors if the Amended Plan is confirmed. See Amended Disclosure Statement at ECF pages
14-16 of 92.

In addition to the issue of not being able to identify who is being released, the
contributions (or lack thereof) of the Participating Parties is largely missing. As one example,
the Amended Disclosure Statement at ECF page 10 of 92 has a blank for the amount to be paid
by the Debtor to the Unknown Claims Trust to pay the Unknown Abuse Claims of Class 5. This
same blank is also repeated on ECF page 48 of 92. The Amended Plan has the same blank in
paragraph (b) on ECF page 47 of 89. As another example, there is no disclosure of exactly what
each of the Parishes are contributing to the $2.7M pot in exchange for being a Participating Party

entitled to the benefits of the release. The Amended Disclosure Statement also fails to address
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the fact that many of the Parishes owe money to the Debtor and fails to offer an explanation of
why the $2.7M contribution from the Parishes should be treated as a new contribution distinct

from the unpaid monies owed to the Debtor. The consideration, or lack thereof, contributed by
the Participating Parties in exchange for the Abuse Claimant Releases is essential and must be

disclosed.

The proposed Abuse Claimant Releases are, in reality, nonconsensual non-debtor third-
party releases which exemplify the abuse that concerned the Second Circuit in /n re Purdue
Pharma, L.P., 69 F.4" 45 (2d Cir. 2023).” According to Purdue, given the potential for abuse,
third-party releases must be imposed against a backdrop of equity, and courts should exercise
particular care when evaluating a non-debtor release. Id. at 79. In evaluating releases, courts
must consider the following seven factors to determine if a non-consensual non-debtor release is
appropriate:

First, is there an identity of interest between the debtor and the released third parties?

Second, are the claims against the debtor and non-debtor factually and legally
intertwined?

Third, is the scope of the release appropriate?

Fourth, is the release essential to the reorganization?

Fifth, has the non-debtor contributed substantial assets to the reorganization?

Sixth, did the impacted creditors overwhelmingly vote in support of the plan? and

Seventh, does the plan provide fair payment of enjoined claims?

In re Purdue Pharma, L.P., 69 F.4™ at 78-79.

7 The Non-Debtor Mutual Releases are also flawed in that there is no mechanism for each of the Participating
Parties to affirmatively demonstrate their willingness to be bound by the Non-Debtor Mutual Releases. Catholic
Mutual’s willingness is contained in the Catholic Mutual Settlement Agreement.
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The Second Circuit requires “consideration of each factor” but also cautions that “there
may even be cases in which all factors are present, but the inclusion of third-party releases in a
plan of reorganization should not be approved.” In re Purdue Pharma, L.P., 69 F.4" at 79. The
Court also required the bankruptcy court to “support each of these factors with specific and
detailed findings.” Id. The third-party releases here fail to satisfy the seven-actor test. In sum, the
Second Circuit only permits a third-party release in rare and unusual cases where, among other
things, the release is essential to the plan, the non-debtor makes a substantial contribution to the
reorganization, the affected creditors have overwhelmingly voted in support of the plan with the
release, and the debtor provides evidence that the plan provides for fair payment of the enjoined
claims.

The Amended Disclosure Statement does not contain adequate information explaining
(1) the legal basis for the Plan Proponents’ belief that it is likely that the Amended Plan will be
confirmed with these provisions, (ii) the justification for the third-party releases in the Amended
Plan, (ii1) whether the proposed releases are essential to confirm the Amended Plan, and (v) what
substantial contribution the numerous non-debtors receiving releases are making. Without further
clarification, and based on the current information and proposed procedures, the Abuse Claimant
Releases and the Non-Debtor Mutual Releases in the Amended Plan require denial of
confirmation of the Amended Plan because they cannot pass muster under Second Circuit
precedent.

Even if, however, the third-party releases could satisfy the Purdue factors, approval of
releases is a non-core proceeding under Stern v. Marshall, 564 U.S. 462 (2011), and the
bankruptcy court therefore lacks constitutional authority to finally approve the releases. In re

Purdue Pharma, L.P., 69 F.4" at 68. Accordingly, should this Court ultimately approve the third-
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party releases, such decision would only constitute findings of fact and conclusions of law for the
district court’s de novo review before the plan could be confirmed.

(ii) Channeling Injunction

The Amended Disclosure Statement at Section X and the Amended Plan at Section XIII
provide for a Channeling Injunction that protects the Participating Parties and Settled Insurer
Parties. See Amended Disclosure Statement at Section X at ECF pages 80-84 of 92; see
Amended Plan at Sections 13.6 to 13.10 (ECF page 74-78 of 89). The scope of the Channeling
Injunction is broad. It covers abuse claims of any kind, past, current and future, against a wide
variety of entities and persons, it stops the pursuit of any abuse claims, and it limits the recovery
on such claims to the distributions under the Trust and the Unknown Claims Trust. The
Channeling Injunction relies on and incorporates several defined terms: Channeled Claims
(defined at Section 1.1.32), Participating Party (defined at 1.1.101), and Settled Insurer Parties
(defined at 1.1.118).

The Amended Disclosure Statement does not adequately address the ability of this Court
to impose the Channeling Injunction. The Channeling Injunction covers and protects non-
debtors, thus implicating jurisdictional questions. The contributions of the parties protected by
the Channeling Injunction is largely unknown - only a limited subset of the Participating Parties
have quantifiable contributions to the Trust mentioned in the Amended Disclosure Statement
(see ECF pages 8-9 of 92). The contributions that will fund the Unknown Claims Trust are
currently not even disclosed. The Amended Disclosure Statement does not address this Court’s
authority and jurisdiction to impose a channeling injunction against claimants who do not

consent and sign the release. In sum, the Plan Proponents have not offered an adequate basis - in
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fact or in law - for this Court to find that the Amended Disclosure Statement provides adequate
information regarding the Channeling Injunction.

(iii) Amended Plan Exculpation Provision

The Amended Plan Exculpation Provision in the Amended Disclosure Statement and the
Amended Plan protects the Exculpated Parties, which are a wide variety of known and unknown
persons, including non-debtor third parties from liability for a variety of conduct in connection
with these chapter 11 cases and with their dealings with the Debtor, including protection for
future conduct in connection with the consummation and administration of the Plan, the Trust,
and the Unknown Abuse Claims Trust. See Amended Disclosure Statement at Section X at ECF
pages 80 of 92, in the Amended Plan at Section XIII at ECF pages 74-79 of 89. The Amended
Plan Exculpation Provision functions like a release of both past and prospective future conduct
and the Exculpated Parties are specifically released in the ballots for Class 4 and 5. Additionally,
the conduct protected and excused by the Amended Plan Exculpation Provision is too broad. It
is limited only by an exclusion of willful misconduct and gross negligence.

The Amended Plan Exculpation Provision should be limited (and is not here) and should
only bar “claims against the exculpated parties based on the negotiation, execution, and
implementation of agreements and transactions that were approved by the Court.” In re Aegean
Marine Petroleum Network, Inc. 599 B.R. 717, 721 (Bankr. S.D.N.Y. 2019). Accordingly, the
Plan Proponents should revise their Amended Plan Exculpation Provision so that it is consistent
with 11 U.S.C. § 1125(e) (both in terms of who exactly is exculpated and for what conduct);
otherwise, the United States Trustee objects to the Amended Plan Exculpation Provision as set

out below.
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First, the Amended Plan Exculpation Provision not only covers specific transactions
approved by the Court, but also appears to include virtually any action during this Chapter 11
case. Section 1125(e) is the only section of the Bankruptcy Code that provides for exculpation.
See 11 U.S.C. § 1125(e) (limiting liability in connection with certain good faith solicitation and
plan participation efforts). There is no Bankruptcy Code provision that supports exculpating all
these parties in a manner as broadly as the Amended Plan.

Second, the Amended Plan Exculpation Provision is inappropriate because the list of
Exculpated Parties is overly broad. The list of Exculpated Parties includes many persons who
cannot be classified as fiduciaries to the estate. A proper exculpation is a protection of court-
supervised fiduciaries. Aegean Marine, 599 B.R. at 721. “The exculpation clause must be limited
to the fiduciaries who have served during the chapter 11 proceeding: estate professionals, the
Committees and their members, and the Debtors’ directors and officers.” In re Washington Mut.,
Inc., 442 B.R. 314, 350-51 (Bankr. D. Del. 2011). Exculpation provisions are based “to some
extent . . . on the theory that court-supervised fiduciaries are entitled to qualified immunity for
their actions.” 4degean, 599 B.R. at 721. “If this Court has approved a transaction as being in the
best interests of the estate and has authorized the transaction to proceed, then the parties to those
transactions should not be subject to claims that effectively seek to undermine or second-guess
this Court’s determinations.” /d.

Third, the Amended Plan Exculpation Provision is not limited to acts or omissions during
the case, but instead extends to prepetition and post-confirmation activity that cannot be
exculpated. See Id. at 350 (exculpations cover “actions in the bankruptcy case”) (citing PWS
Holding., 228 F.3d at 246). The temporal scope has no end date and therefore could be

interpreted to provide prospective exculpation that extends past the Effective Date. Exculpation
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clauses should not extend past the effective date of a plan, to avoid exculpating actions that have
not yet occurred and are yet unknown. See In re Mallinckrodt PLC, 639 B.R. 837, 883 (Bank. D.
Del. 2022) (exculpation “only extends to conduct that occurs between the Petition Date and the
effective date”). In addition, post-effective date entities cannot receive prospective immunity by
exculpation, just as they cannot receive prospective immunity through a release. See Wash. Mut.,
442 B.R. at 348 (“The Liquidating Trust and its Trustee have not done anything yet for which
they need a release. They will not even come into existence until the Plan is confirmed.”). The
Amended Plan should not grant prospective releases to entities that do not yet exist on account of
future conduct and claims that have yet to arise.

Fourth, the Amended Plan Exculpation Provision should be modified to expand the list of
conduct that is excluded and not protected. The following conduct should be added to the list of
excluded conduct that is not protected: fraud, gross recklessness, breach of fiduciary duty,
criminal conduct, and legal malpractice.

Finally, United States Trustee also objects to the extent exculpation shields Exculpated
Parties who rely upon the advice of counsel. Although reliance may be raised as an affirmative
defense, it should not be an absolute bar against liability. The exculpated parties should have a
claim against their legal advisors for improper or mistaken advice, and the exculpation should
not protect such advice.

B. Inadequate Information Regarding Trust and Unknown Abuse Claims Trust

The Trust and the Unknown Abuse Claims Trust, and their respective distribution
agreements, appear to be missing certain information and appear to need revisions to certain

sections. The United States Trustee asks that the following be addressed:



Case 21-20687 Doc 1403 Filed 08/28/23 Entered 08/28/23 12:08:32 Page 22 of 39

(1) Identity of members of Trust Advisory Committee: This information is missing.
Page 1 of the Trust refers to Exhibit 2 as containing the list of the members of the Trust Advisory
Committee; however, Exhibit 2 has not been filed with the Court.

(2) Trustee compensation and other professional compensation: Section 5.5 of the
Trust states that the Trustee will be compensated on an hourly basis and reimbursed for
reasonable expenses. Section 5.5, however, does not include a mechanism for review of the
Trustee’s billing records, nor a mechanism for challenging or disputing same. At a minimum, the
Trust Advisory Committee should be obligated to review and approve any compensation and
reimbursement of expenses.

Similarly, professionals who provide services to the Trustee and the Trust should have a
review and approval process for their compensation and reimbursement of expenses. This needs
to be added to the Trust.

These same requested revisions are applicable to the Unknown Abuse Claims Trust and
the Unknown Abuse Claims Trustee and the references to section numbers are the same.

(3) Trustee bond: Section 5.10 of both the Trust and the Unknown Abuse Claims
Trust states that the Trustee does not need to obtain a bond. A bond should be required for each
trustee to provide protection for the abuse creditors and the funds collected and distributed to
them. The Reorganized Debtor should be obligated to pay for the bonds.

(4) Funds held/controlled by the Trustee and Trust: The Trustee should be obligated
to disclose where the funds being held/controlled by the Trustee and the Trust are located.
Additionally, the Trust should identify who will have access to the funds being held/controlled

by the Trustee and the Trust. This information needs to be added to the Trust.
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These same requested revisions are applicable to the Unknown Abuse Claims Trust and
the Unknown Abuse Claims Trustee and the references to section numbers are the same.

(5) Timing for selection of successor trustee:

The Trust addresses the process for a successor trustee appointment at Sections 5.2 and
5.3 and provides that the Trust Advisory Committee will select the successor trustee, subject to
Court approval. There is no express timeframe for the Trust Advisory Committee to select a
successor trustee and this should be added.

This same requested revision is applicable to the Unknown Abuse Claims Trust and the
Unknown Abuse Claims Trustee and the references to section numbers are the same.

(6) Compensation for Abuse Claims Reviewer:

The Trust does not appear to disclose the nature of compensation for the Abuse Claims
Reviewer, nor a review and approval process for the Abuse Claims Reviewer’s compensation
and reimbursement of expenses. This needs to be added.

This same revision is applicable to the Unknown Abuse Claims Trust and the Unknown
Abuse Claims Trustee as the Abuse Claims Reviewer determines the claims for the unknown
abuse claimants.

(7) Payments to abuse claimants and review of claims by Abuse Claims Reviewer:

The Trust Distribution Plan does not contain a specific timeframe within which the
Abuse Claims Reviewer is obligated to review a claim, nor a specific timeframe after
determining the claim within which the Trustee must issue the Award Notice that informs the
claimant what amount of money they are going to receive. The Trust also does not include a
specific timeframe for making payments to abuse claimants. Parameters should be selected for

these items so that abuse claimants have some idea of how long they will have to wait to know
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the amount of money they will receive. These same revisions are applicable to the Unknown
Abuse Claims Trust and the Unknown Abuse Claims Trustee.

Additionally, the Trust Distribution Agreement at Section 5.2(c)(iii)(1)(f) provides that
an additional factor in determining the amount of the claim of an abuse claimant is “participation
on the Committee in the Bankruptcy Case.” See ECF 1400-3 at page 32-33 of 38. The inclusion
of this factor would appear to offer a benefit to the members of the Committee not available to
other abuse claimants and thus appears to be inappropriate self-dealing. Committee members are
fiduciaries to the entire class of unsecured creditors and cannot engage in conduct designed to
benefit themselves. See, e.g., Residential Capital, LLC, 480 B.R. 550, 559 (Bankr. S.D.N.Y
2012) (“It is well settled that statutory unsecured creditors committees owe a fiduciary duty to
the entire class of creditors represented by such committee and are required to place the
collective interest of the class they represent above their own personal stake in the bankruptcy
case”). As such, Section 5.2(c)(ii1)(1)(f) should be removed.

(8) Obligation to file PCRs and pay Chapter 11 Quarterly Fees:

As discussed infra, the Trust is obligated to file quarterly post-confirmation reports. See

https://www.justice.gov/ust/chapter-11-operating-reports. Language should be added to the
Trust to include this obligation. This reporting will be in addition to the annual reports discussed
in Sections 2.4 and 2.5 of the Trust.

Also as discussed infra, fees due pursuant to 28 U.S.C. § 1930(a)(6) (“Chapter 11
Quarterly Fees™) are properly assessed on the monies being distributed by the Trust. The
Chapter 11 Quarterly Fees should be paid by the Reorganized Debtor. This obligation should be

added to the Trust.
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These same requested revisions are applicable to the Unknown Abuse Claims Trust and
the Unknown Abuse Claims Trustee.

9) Exculpation and indemnification

The Trust includes an exculpation provision at Section 5.7 and indemnification provision
at Section 5.9. Both provisions function like a release of prospective future conduct and protect
several categories of persons that are defined as the “Trust Indemnified Party” (defined at
Section 5.7(a) of the Trust). The Amended Disclosure Statement does not address why it is
appropriate to provide such protections to the Trust and others connected to the Trust. As of
today, the Trust does not exist. Because of this it is currently not known what is being released,
exculpated, or indemnified, nor is it known why such relief is necessary to the Amended Plan.
The Amended Disclosure Statement does not discuss what authority exists to permit a forward-
looking release. See Metromedia, 416 F. 3d at 141-143 (non-debtor release in a plan of
reorganization should not be approved absent the finding that truly unusual circumstances render
the release terms important to the success of the plan); In re Washington Mut., Inc., 442 B.R.
314, 348 (Bankr. D. Del. 2011) (post-confirmation entities “have done nothing yet for which
they need a release” and will not come into existence until after confirmation). The Amended
Disclosure Statement should be revised to address these issues.

Additionally, the conduct protected and excused by the exculpation provision in the Trust
at Section 5.7 and indemnification provision in the Trust at Section 5.9 is too broad. It is limited
only by an exclusion of willful misconduct, bad faith, and fraud. At a minimum, the following
conduct should be added to the list of excluded conduct that is not protected: gross negligence,

gross recklessness, breach of fiduciary duty, criminal conduct, and malpractice.



Case 21-20687 Doc 1403 Filed 08/28/23 Entered 08/28/23 12:08:32 Page 26 of 39

Further, several terms included in the definition of “Trust Indemnified Party” are vague

29 ¢

and unidentifiable, namely “agent,” “consultants” and “advisors.” To the extent that protections
are appropriate, the universe of persons protected should only be the trustees and those who are
actually hired by the Trustee, the Abuse Claims Reviewer and the Trust Advisory Committee.

In sum, the exculpation provision at Section 5.7 of the Trust and indemnification
provision at Section 5.9 of the Trust are far from automatically appropriate and should be
justified by the Plan Proponents. These same concerns and revisions are applicable to the
Unknown Abuse Claims Trust and the Unknown Abuse Claims Trustee and the references to
section numbers are the same.

(10)  Funding to Unknown Abuse Claims Trust

The amount to be contributed to the Unknown Abuse Claims Trust is undisclosed. The
Amended Disclosure Statement at page ECF 48 of 92 contains a blank where the amount should
be disclosed. This is similarly not addressed in the Amended Plan. This omission should be
addressed.
C. Unexplained (or Artificial) Impairment of Class 2

Class 2 (Citizens Bank) is an allegedly impaired class permitted to vote on the Amended
Plan. The impairment, however, is unexplained. Class 2 is proposed to be paid in full at the sale
of its collateral and Xavier has the obligation to continue to pay Citizens Bank per its underlying
loan. No changes to the obligations of the Debtor to Citizens Bank appear to be disclosed. This
invites the argument that Class 2 is artificially impaired so Class 2 can vote (presumably for the

Amended Plan and ensure the Plan Proponents ability to seek confirmation via cramdown under

Section 1129(b)), or not impaired at all in which case they are not permitted to vote pursuant to
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Section 1126(f)). Accordingly, the Amended Disclosure Statement should be revised to explain
the impairment or remove it and make corresponding appropriate revisions.
D. Absence of Information Regarding Executory Contracts

A list of executory contracts and leases to be assumed by the Debtor and the cure
amounts under those contacts/leases is not part of the Amended Disclosure Statement or
Amended Plan. See Amended Disclosure Statement at ECF page 70 of 92; Amended Plan at
Section 14.2 at ECF page 80 of 90. A list should be added to the Amended Disclosure Statement
and the Amended Plan, as well as a cure payment process (or a disclosure that no cure payments
are due).
E. Flawed Liquidation Analysis

The Amended Disclosure Statement contains a liquidation analysis at Exhibit 2 (see ECF
1401-2 at pages 2-4). The liquidation analysis, however, is flawed as to both assets and
expenses.

As to assets, the following should be addressed:

(1) the liquidation analysis uses a figure of $1,394,041 for the secured debt owed
by Mount St. John to the Debtor. This figure appears to be comprised of the original petition date
balance of $1,324,040.77 plus the $70,000 loaned by the Debtor post-petition. The figure fails to
take into account accrued post-petition interest (for example Section 4.1 of the note for the post-
petition $70,000 loan has a 5% interest rate. See ECF 556). The loan balance should be updated;

(i1) the liquidation analysis values the unsecured debt of $841,565 owed by Mount
St. John to the Debtor at zero. The property owned by Mount St. John has been previously
disclosed in April 2022 as having equity that exceeds the secured debt owed to the Debtor and

others. See ECF 556. Indeed, the liquidation analysis at note 5 states that the property value
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exceeds the secured debt. Given the equity in the property, the liquidation analysis does not
adequately explain how a zero value is appropriate for the unsecured debt of $841,565 owed by
Mount St. John. This should be addressed;

(ii1) the liquidation analysis values the properties occupied by Xavier and Mercy
at an aggregate of $1.85M (see first page of liquidation analysis). On the third page of the
liquidation analysis, these same properties have an aggregate net liquidation value of $6.34M.
This difference should be explained;®

(iv) the liquidation analysis does not value the insurance coverage available to
cover the abuse claims and this omission is acknowledged in the Amended Disclosure Statement
(see ECF page 87 of 93). There is no meaningful information about the range of money in
insurance coverage being transferred to the Trust. The Amended Disclosure Statement and the
liquidation analysis should be amended to provide additional disclosure and discussion of this
asset;

(v) the liquidation analysis appears to use an inaccurate accounts receivable
figure. The June MOR (ECF 1350) lists accounts receivable of $11.6M and the liquidation
analysis states it is a lesser figure of $8.5M. The July MOR (ECF 1385) lists accounts receivable
of $13.7M. The liquidation analysis should be updated;

(vi) the liquidation analysis uses what is now an outdated figure for the cash on
hand. The July MOR (ECF 1385) states that total cash on hand is $7,258,158 and the liquidation
analysis lists two components of cash that aggregate $6,451,951 (which was an accurate figure as

of the end of June 2023). The liquidation analysis should be updated; and

8 It is worth noting that only $2.5M will be contributed from the sale of the Xavier property and only $50k will be
contributed from Mercy. These amounts seem low when compared to an aggregate net liquidation value of $6.34M.
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(vii) the liquidation analysis indicates at note 2 that the proceeds of the sale of St.
Bernard are being held in escrow at Brown Jacobson. This is not accurate. They are in a DIP
account at M&T Bank. This should be revised.’

As to expenses, the following should be addressed:

(1) the liquidation analysis does not appear to include any of the ordinary
expense accounts payable that are listed on the Debtor’s MORs. The June MOR (ECF 1350) lists
accounts payable of $540,144 and the July MOR (ECF 1385) lists accounts payable of $577,991.
The liquidation analysis should be updated;

(11) the liquidation analysis includes an expense of real estate taxes in the
amount of $2.18M. The Debtor, however, is not assessed real estate taxes for the real properties
it owns and does not pay real estate taxes. Accordingly, this expense figure is unexplained;

(i11))  the liquidation analysis uses a secured real estate debt figure that exceeds
the valuation ascribed to the real estate. The secured real estate debt figure is listed as $6.8M yet
the properties that secure the debt are valued at $4.48M after taking into consideration costs of
sale. To the extent that the secured debt exceeds the value of the real estate, the deficiency is an
unsecured claim, not a secured claim expense that comes off the top. This issue should be
addressed; and

(iv)  the liquidation analysis includes a $250k residential administrative cost
figure. This figure needs an explanation as to what it is.

The foregoing flaws, and other items discussed infra, must be addressed before the

Amended Disclosure Statement can be approved. At the current time the Amended Disclosure

% The United States Trustee has communicated to the Debtor’s professionals that the St. Bernard sale and resulting
proceeds are not reflected in the June 2023 MOR and July 2023 MOR, nor are the M&T Bank statements for the
account holding the proceeds attached to the MORs. The MORs need to be revised.
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Statement and Amended Plan do not adequately meet the burden to demonstrate how creditors
are receiving more under the Amended Plan than they would in liquidation. See 11 U.S.C.
§1129(a)(7).
F. Compensation for management of Reorganized Debtor

Section 1129(a)(5) requires disclosure of the identity of the management of a debtor post-
confirmation, as well as proposed compensation for management who are insiders. The
Amended Disclosure Statement and the Amended Plan do disclose the identity of the
management of the Reorganized Debtor. See Amended Disclosure Statement at ECF page 65 of
92; see Amended Plan at Section 11.4 at ECF page 64 of 89; see Exhibit H to the Amended Plan.
The Amended Disclosure Statement and the Amended Plan, however, fail to disclose or explain
the compensation for the management personnel who are insiders of the Reorganized Debtor.
This information is required by Section 1129(a)(5) and this omission should be addressed.
G. Claims Objections Deadline is After Solicitation of Votes

The Amended Disclosure Statement and the Amended Plan contain a claims objection
deadline that is after the Effective Date of the Amended Plan. See Amended Disclosure
Statement at ECF page 66 of 92; see Amended Plan at Section 3, paragraph 39. While this may
be appropriate for the abuse creditors given the type of claims review process, this is generally
unfair and prejudicial to non-abuse creditors as they are asked to vote on the Amended Plan
without knowing whether their claims will be opposed. For all non-abuse creditors, the claims
objection deadline should be set for a date that is not later than the date the Plan Proponents send

out the voting and solicitation materials for the Amended Plan.
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H. Post-confirmation reporting and the obligation to pay fees due pursuant to 28
U.S.C. § 1930(a)(6).

The Amended Disclosure Statement and the Amended Plan contain improper language
about (a) the Chapter 11 Quarterly Fees and (b) quarterly post-confirmation reports (“PCRs”).
The Amended Disclosure Statement and the Amended Plan must be revised as discussed below.

First, the Amended Disclosure Statement (at ECF page 36 of 92) states that the
Chapter 11 Quarterly Fees due and not paid as of the Effective Date will be paid “as soon as
practicable after the Effective Date.” This same language is repeated at Section 3.3 of the
Amended Plan at ECF pages 32-33 of 89. This language gives a timing flexibility that is not
provided for by 11 U.S.C. § 1129(a)(12), which specifically requires payment of Chapter 11
Quarterly Fees “on the effective date of the plan.” Accordingly, the proposed language used in
the Amended Disclosure Statement and the Amended Plan plainly violates the statutory
obligation in Section 1129(a)(12) to pay Chapter 11 Quarterly Fees on the Effective Date and
must be revised.

Second, the Amended Disclosure Statement and the Amended Plan contain improper
language about who is the party obligated to pay Chapter 11 Quarterly Fees and file PCRs. Both
the Amended Disclosure Statement and the Amended Plan obligate only the Reorganized Debtor
to pay Chapter 11 Quarterly Fees and to file PCRs. See Amended Disclosure Statement at ECF
pages 36-37 of 92); Amended Plan at Section 3.3 at ECF page 32-33 of 89. The Amended
Disclosure Statement and the Amended Plan should be revised to state that the Reorganized
Debtor, the Trust, and the Unknown Claims Trust are each obligated to file PCRs. See

https://www.justice.gov/ust/chapter-11-operating-reports. Further, the Amended Disclosure

Statement and the Amended Plan should be revised to state that for the post-confirmation period

through the entry of a final decree, the Reorganized Debtor is obligated to pay the Chapter 11
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Quarterly Fees that are assessed and due as a result of the distributions made by the Reorganized
Debtor, the Trust, and the Unknown Abuse Claims Trust.

Third, the definition of Administrative Claim at Section 1.1(8) of the Amended Plan
inappropriately includes Chapter 11 Quarterly Fees. This should be revised to remove any
reference to Chapter 11 Quarterly Fees as they are not administrative claims and are not subject
to the same obligations of other administrative creditors (see Sections1.1(9) and 3.1 of the
Amended Plan).

L Vague language that should be revised

The Amended Disclosure Statement and the Amended Plan contain multiple instances of
the phrase “as soon as practicable after the Effective Date” as the time frame for when payments
will be made. This language is improper and/or inappropriately vague and should be revised.
The following should be corrected:

= ECF page 36 of 92 of the Amended Disclosure Statement states that Priority Tax
Claims will be paid “as soon as practicable after the Effective Date.” This same language is
repeated at Section 3.2 of the Amended Plan at ECF page 32 of 89. This language does not meet
the treatment required by Section 1129(a)(8) as it does not actually require payment within the
five years of the petition date. The language should be revised to clearly state when payment will
be made.

= ECF page 35 of 92 of the Amended Disclosure Statement states that non-professional
Administrative Claims will be paid “on the Effective Date (or as soon as thereafter as is
practicable).” Section 3.1(a) of the Amended Plan at ECF page 30 of 90 contains slightly
different language that says payment will be made “as soon as practicable after the Effective

Date.” The language should be consistent in both the Amended Disclosure Statement and the
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Amended Plan, and should be revised to clarify that payment will be made on the Effective Date
as required by Section 1129(a)(9).

= ECF page 43 of 92 of the Amended Disclosure Statement states that general unsecured
creditors in Class 6 will be paid “on or as soon as reasonably practicable after ... (i) the Effective
Date.” The language on page 43 of 92 goes on to provide an alternative of “(b) satisfaction of
each Allowed General Unsecured Claim in any other manner that renders the Allowed General
Unsecured Claim Unimpaired including Reinstatement.” This same language is repeated at
Section 5.6 of the Amended Plan at ECF page 41 of 89. This language does not clearly tell
creditors how they will be paid and when they will be paid. The language should be revised to
clearly state when payment will be made and how it will be made.
J. Effective Date Escrow Agreement and Effective Date Escrow Agent

The Effective Date Escrow Agreement (Exhibit N) contains protections for the Effective
Date Escrow Agent (Attorney Stephen Kindseth) that invite the same concerns as those raised
with respect to the Trust and the Unknown Abuse Claims Trust. The Effective Date Escrow
Agreement contains language in section 6 and 7 that limit liability such that it functions like a
prospective release and provides indemnification that is broad. Given that the purpose of the
Effective Date Escrow Agreement is for Attorney Kindseth to hold money until he turns it over
to the Trust and the Unknown Abuse Claims Trust, his conduct (and those of his agents, etc.)
should not be insulated from liability. Should some protections be permitted, the excluded
conduct should be expanded to include gross recklessness, breach of fiduciary duty, criminal
conduct and malpractice.

Further, according to the Amended Disclosure Statement at ECF page 58 of 92,

settlement funds can be paid to the Effective Date Escrow Agent prior to confirmation of the
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Plan. Unless and until the Court empowers the Effective Date Escrow Agent to act, by
confirmation of the Amended Plan or otherwise, no funds should be paid to or held by the
Effective Date Escrow Agent.

K. Mount St. John Settlement Agreement (Exhibit K)

Exhibit K is the proposed settlement agreement with Mount St. John. The amount owed
by Mount St. John to the Diocese under the note and mortgage as stated in the settlement
agreement is inaccurate. The settlement agreement states on page 1 that the amount due as of
August 22, 2023 is $1,394,04.77. As discussed infra, this amount does not include accrued
interest. This should be corrected.

L. Other missing information and typographical issues

The Amended Disclosure Statement contains several instances of missing information,
inconsistent information, and/or typographical errors. In addition to providing the Currently
Missing Documents, the Plan Proponents should revise the Amended Disclosure Statement to
address the following:

= ECF page 8 of 92 has a blank for the number of filed abuse claims;

= ECF page 10 of 92 has a blank for the amount to be paid by the Debtor to the Unknown
Abuse Claims Trust to pay the Unknown Abuse Claims of Class 5. This same blank is also
repeated on ECF page 48 of 92. The Amended Plan has the same blank in paragraph (b) on ECF
page 47 of 89;

» ECF page 8 of 92 refers to Section 7.1(a)(4) of the Plan. It appears that the reference
should be to Section 7.1(a)(5) of the Amended Plan;

= ECF page 36 of 92 has a blank for the estimates of the fees owed to the various

professionals of the Plan Proponents; and
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= ECF page 35 of 92 uses the term “Administrative Claims Filing Deadline” but the
definition of such term at Section 1.1(9) in the Amended Plan fails to include a date. This
omission should be remedied.

DEFICIENCIES IN THE PROCEDURES MOTION

The Procedures Motion seeks approval of various documents to be used in connection
with the solicitation of the Amended Plan, as well as the procedures for noticing and voting. The
Procedures Motion, however, suffers from various deficiencies. The issues are discussed below:

b. Class 4 Ballot (Abuse Claimants) and Class 5 Ballot (Unknown Abuse Claimants)

The Class 4 Ballot will be sent to Abuse Claimants and the Class 5 Ballot will be sent to
Unknown Abuse Claimants. Both ballots require affirmative consent to the Abuse Claim
Releases, Amended Plan Exculpation Provision, and the Channeling Injunction as a condition to
receive any payment from the respective trusts. Both ballots, however, use a number of defined
terms in Part II and Part III that are essential to understanding who is being released, exculpated
and protected. Without the full explanation of what each defined term means, the ballot
essentially renders the consent uninformed. These defined terms should be explained in the
ballots, or alternatively, specific references to the pages and sections in the Amended Plan where
the terms are defined can be found should be added to assist the creditor. Also, the terms of the
Channeling Injunction are not specifically stated in paragraph 9 of Part III of the ballots and
should be added.

Next, the exculpation provision in Part II of the ballots should be revised as discussed
infra to address the following: (a) remove protections from future conduct (“administration of
the Plan or the Trust”); (b) add fraud, gross recklessness, breach of fiduciary duty, criminal

conduct, and legal malpractice to the list of excluded conduct that is not protected; and (c) add
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the Committee and its professionals to the last sentence of Part II on page 7 which refers to
Section 1125 (e) and currently only includes the Debtor and its professionals.

Lastly, the releases for the Exculpated Parties in paragraph 2(b) of Part III should be
removed as it goes beyond the protections provided in Section 1125(e) that are available to
professionals and further the release inappropriately includes future conduct as it covers “any act
or omission in connection with, relating to, or arising out of the Diocese’s Bankruptcy Case.”
The other issues raised and discussed infra with respect to the Amended Plan Exculpation
Provision and the Exculpated Parties should also be addressed.

C. Schedules 3 and 4 — Notices to non-voting Classes 1, 6 and 7

Non-voting classes of Classes 1 (administrative claims, and non-tax priority claims), 6
(general unsecured claims), and 7 (abuse related contribution clams) are not required to be sent
ballots, the disclosure statement, or the plan. Instead, Classes 1, 6, and 7 will only receive the
applicable notice at Schedule 3 or Schedule 4 (collectively “Class 1, 6 and 7 Notice”). The Class
1, 6, and 7 Notice does not contain the Channeling Injunction, release, and Amended Plan
Exculpation Provision, nor the other components of the Amended Plan that describe the
treatment for such classes and the applicable deadlines for action. Despite this, the Class 1, 6,
and 7 Notice states that the creditors in such classes are in fact bound by the Channeling
Injunction, release, and the Amended Plan Exculpation Provisions unless they object to the Plan.
This proposed procedure is defective and should be corrected to both (a) provide the creditors in
Classes 1, 6, and 7 with the Disclosure Statement and Plan, and (b) revise Schedules 3 and 4 to

include the Channeling Injunction, release and Plan Exculpation Provision, add a requirement to
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accept or reject such provisions, and require the return of an executed copy of the notice signed
by the creditor. '

d. Schedule 5 - Notice re: confirmation

Schedule 5 is the notice regarding confirmation. Schedule 5 should be amended at
paragraph 4 to remove the reference to Class 3 as that class does not vote. Similarly, paragraph 7
should be amended to add a reference to Class 3.

e. Schedule 6 - Publication notice

Schedule 6 is the proposed publication notice of the Plan to be published in various news
outlets. Schedule 6 should be revised to add the following information: (i) the deadline for
voting, (i1) the deadline for objecting to confirmation of the Plan, and (iii) the date/time/location
of the confirmation hearing.

f Proposed Order

The proposed order for the Procedures Motion contains several provisions that ought to
be revised and/or addressed:

= Paragraphs F and 6 of the proposed order contain language approving the forms of the
ballots. As discussed infra, the ballots should be revised.

* Consistent with paragraph 45 of the Procedures Motion, paragraph 13 of the proposed
order provides that non-voting classes of Classes 1, 6, and 7 are not required to be sent ballots,
the Disclosure Statement, or the Plan. Instead, Classes 1, 6, and 7 will only receive the Class 1,
6 and 7 Notice. As discussed infra, the proposed order should be modified to reflect that Classes
1, 6, and 7, as well as Class 3, will be sent the notice (as revised to address the issues raised in

this objection), as well as the Disclosure Statement and the Plan.

10 Revisions should also be made to deal with Class 3 that is now not a voting class under the Amended Plan.
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= Paragraph 33 of the proposed order provides that late objections to confirmation “shall”
not be considered. This language should be revised to say “may” to allow for a party in interest
and/or a creditor to present any appropriate argument as to why a late filed objection should be
considered.

IV.  CONCLUSION

WHEREFORE, as discussed infra, the United States Trustee respectfully requests that
the hearing on August 29, 2023 be a preliminary hearing only and that the Court set a new later
date for full consideration of the Amended Disclosure Statement. The United States Trustee also
respectfully requests that the Court (i) sustain this objection, and (ii) grant such other relief as is
just and appropriate.

Additionally, the United States Trustee reserves his rights to supplement this Objection
and object at the hearing on the Amended Disclosure Statement to other deficiencies and/or
amendments, including supplemental disclosures and documents. The United States Trustee
further reserves his rights to objection to confirmation of the Amended Plan or any amendments
or supplements thereto.

Dated: New Haven, Connecticut Respectfully submitted,
August 28, 2023

WILLIAM K. HARRINGTON

UNITED STATES TRUSTEE FOR REGION 2

By:  /s/Holley L. Claiborn
Holley L. Claiborn
Steven E. Mackey
Trial Attorneys
Office of the United States Trustee
Giaimo Federal Building, Room 302
150 Court Street
New Haven, CT 06510
Holley.L.Claiborn@usdoj.gov

(203) 773-2210
Federal Bar No.: ct17216 (Connecticut)
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This certifies that a copy of the foregoing was served via the Electronic Case Filing
System maintained by this Court on August 28, 2023.

/s/ Holley L. Claiborn
Holley L. Claiborn




