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LEGAL AGENDA

By the New York State  
Association of School Attorneys

In the wake of recent mass shooting 
tragedies in Buffalo, New York, and 
Uvalde, Texas, there has been increased 
attention –at both the state and federal 
level – on Red Flag laws.

New York’s Red Flag Law went 
into effect on Aug. 24, 2019. Under 
certain circumstances, the law works to 
prevent individuals who threaten harm to 
themselves or others from purchasing or 
possessing firearms. 

In roughly the first half of this year, 
New York judges issued 875 temporary 
bans (lasting a few days) and 620 final 
(one-year) bans of firearm purchases 
and possession under the Red Flag Law, 
according to news reports. 

Cases in Suffolk County alone have 
resulted in the removal of over 160 guns 
(including five military-style rifles) from 
22 individuals under 25 (11 of whom were 
minors). All but two of these individuals 
were males.

Last year, the law was challenged 
as allegedly violating both the U.S. 
Constitution and the New York State 
Constitution, but it was ultimately upheld 
in the case of Anonymous Detective 
at Westchester County Police v. A.A. 
However, the decision does not preclude 
the possibility of other constitutional 
claims arising in the future. 

Extreme risk protection orders 

Extreme Risk Protection Orders 
(ERPOs) are court-issued orders 
of protection that prohibit certain 
individuals from purchasing or 
possessing firearms upon a determination 
that there is probable cause to believe 
that  individual is likely to engage 
in conduct resulting in serious harm 
to himself, herself or others. School 
officials may request an ERPO for a 
student or an individual who was a 
student in the school within the previous 
six months. ERPO cases are civil, not 
criminal; thus, no criminal charges or 
penalties may be assigned. 

Whether an individual is considered 
likely to engage in conduct resulting 
in serious harm to self or others is 
governed by section 9.39(a) of the state 
Mental Hygiene Law. This has caused 
some confusion because the relevant 
portion of the Mental Hygiene Law 
addresses an individual who may be 
retained in a hospital setting due to a 
likelihood of causing serious harm. 
However, the Red Flag Law does not 
require hospitalization, mental health 
history, evaluation or treatment.

For a petition to be granted, an 
individual must be considered likely 
to cause serious harm to self or others 
as defined by the Mental Hygiene Law 
(i.e., an individual posing risk of harm 
to self due to threatening or attempting 

suicide or serious bodily harm; or 
others through exhibiting homicidal 
or violent behavior.) Also, at least 
one of the following must be present: 
threats or acts of violence or the use 
of physical force; violations of Orders 
of Protection; charges or convictions 
for offenses involving the usage of 
weapons; reckless use or display of a 
firearm, rifle, or shotgun; violations of 
ERPOs; abuse of controlled substances 
and/or alcohol within six months prior 
to an ERPO petition being filed; or 
acquisition of firearms, rifles, shotguns, 
or other weapons within six months 
prior to an ERPO petition being filed.

In the context of these situations, 
courts also consider the time that has 
passed since the relevant acts occurred 
and the age of the individual when such 
acts were committed. It is imperative 
that the ERPO application explicitly 
identifies the specific situation(s) and 
context that resulted in the application, 

together with any supporting 
documentation.

Roles of school personnel

School district personnel, including 
principals or chief school officers may 
apply for an ERPO. It is also possible 
for these administrators to designate 
another school employee to apply for an 
ERPO, e.g., a teacher, guidance counselor, 
psychologist, social worker, nurse or 
an employee with a coaching license 
or certificate. But the designee must be 
both employed at the same school as 
the administrator and be authorized, in 
writing, to file a petition for an ERPO. 
School districts that allow designees 
to initiate an ERPO application should 
consider developing a written policy on 
such designation with procedures for 
applying for an ERPO.

It is prudent for schools to coordinate 
with law enforcement when considering 
ERPO petitions related to students or 

upon concerns that other individuals who 
are not students may be at-risk of causing 
harm to self or others. Before a situation 
of concern arises, school administrators 
should communicate with local law 
enforcement to “clarify what the Red Flag 
Law is and identify whose responsibilities 
are whose,” advises Dr. Shawn Van 
Scoy, superintendent of Gananda Central 
Schools, who has experience with the Red 
Flag Law. 

A recent amendment to the law 
requires law enforcement to apply for 
ERPOs in situations where police or 
sheriff departments are aware of an 
individual who is likely to engage in 
conduct resulting in serious harm to 
self or others. This requirement does 
not preclude school officials from 
independently filing a petition.

Petition forms are online

The process of obtaining an ERPO 
against a particular individual (the future 
respondent) begins with a petitioner, such 
as the qualified personnel of a school 
district, filing a Petition for a Temporary 
ERPO (bit.ly/3AThgQs) and a Request for 
Judicial Intervention (bit.ly/3z9k6zH). On 
the same day that the petition is filed, a 
judge will determine whether a temporary 
ERPO will be issued. 

Upon the issuance of a temporary 
ERPO, a police officer will take a copy 
to the individual and remove any guns in 
their possession. The judge will hold a 
hearing within three to six business days 
to determine whether a final ERPO will 
be issued. Each side will be permitted 
to testify, call witnesses, and proffer 
evidence at the hearing. The judge will 
then determine if there is clear and 
convincing evidence meriting issuance of 
a final ERPO, which is valid for one year. 

School districts should be prepared 
to be involved in the hearing when a 
student is the respondent to an ERPO 
application that is related to school, e.g., 
district representatives providing witness 
testimony. It is recommended that school 
personnel who initiate an application 
appear at court with your school attorney. 
But if they are in court as witnesses for 
a police application, there may not be a 
need for legal representation.

Even if a student’s records ordinarily 
would be considered private and protected 
by the Family Educational Rights and 
Privacy Act (FERPA), districts may share 
information with law enforcement and 
the courts without parental consent under 
FERPA’s health and safety emergency 
exception. Consult your school attorney to 
evaluate whether the emergency exception 
applies to a given case. 

Final ERPOs are generally in effect for 
one year, although petitioners may request 
a hearing to extend the order. Upon the 
expiration of the ERPO, the individual may 
request for the return of their firearms. The 

New York’s Red Flag Law can be a tool
for districts to prevent school violence

See RED FLAG, page 12

The day before New York’s Red Flag law became effective in August 2019, protesters in New York City 
rallied to advocate for a national Red Flag Law.   
E Associated Press photo by Gabriele Holtermann-Gorden (Sipa USA) 

http://bit.ly/3AThgQs
http://bit.ly/3z9k6zH
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SCHOOLS TODAY

Graduation 2022!

Saugerties

East Irondequoit

Bethpage

OCM BOCES Albany
Jaime Hirtzel and Jessica Guarasci are members of the Class of 2022 in the Bethpage 

Union Free School District.

Saugerties senior Matthew Lewellyn receives his diploma from Board of Education 

member James Mooney while Principal Timothy Reid looks on.  

Clyde-Savannah

Abigail Bastedo is the second member of her family to be valedictorian of 

Clyde-Savannah High School.

In the Albany City School District, 

Instructional Assistant Clerance Johnson 

and Supt. Kaweeda G. Adams share the joy 

on graduation day.
An in-person graduation was held for OCM 

BOCES first class from its virtual academy. 

Binghamton

Senior Alana Hadden sings the national anthem at Binghamton High School’s graduation ceremony.

Sean Pope celebrates his graduation from Eastridge High School in the East Irondequoit 

Central School District.

June 27, 2022
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By the New York State  Association of School Attorneys
If you ask your high school principal 

if there have been more fights and other 
issues leading to student discipline this 
school year, the answer is likely to be yes. 
That makes it even more important for 
school officials to avoid common pitfalls 
in student discipline, such as failing to 
follow all state requirements that seek to 
ensure fairness and due process. Students cannot be suspended for 

more than five (5) school days until 
the charges against them have been 
aired in a quasi-judicial hearing (unless 
parents waive their right to a hearing). A 
student who is accused of wrongdoing 
(or parents or advocates acting on their 
behalf) has the right to call witnesses, 
present evidence and otherwise mount a 
defense. The superintendent may serve 
as hearing officer (a role akin to that of a 
judge) or may designate another impartial 
individual, such as a school attorney or a 
BOCES staff member. A designated hearing officer’s 

findings on both guilt and penalty are 
advisory to the superintendent, who may 
modify them and impose a penalty that 
is the same or different than what was 
recommended. Section 3214 of New 
York’s Education Law is the state law 
governing the procedures for removal, 
suspension and involuntary transfer of 
students who are insubordinate, violent, 
disruptive, disorderly or whose conduct 
or mental or physical condition otherwise 
endangers the safety, morals, health or 
welfare of themselves or other students. 

Under section 100.2 (1) of the 
Commissioner’s Regulations, school 
boards must adopt and implement a 
written policy on school conduct and 
discipline designed to promote responsible 
student behavior. Among other things, it 
must include a discipline code for student 
behavior setting forth prohibited conduct 
and the range of penalties that may be 
imposed. This policy must be reviewed by 
the school board on an annual basis. Superintendents and school board 

members should be aware of recent 
decisions by courts and the commissioner 
of education addressing three areas: (1) 
making determinations on the credibility 
of witnesses (2) accepting anonymous 
and hearsay evidence and (3) imposing 
penalties involving exclusion from extra-
curricular activities.
Determining the credibility  
of witnesses

In a significant recent decision, 
Appeal of D.S. (Decision No. 18,072), 
the commissioner of education addressed 
an area that has been the source of much 
confusion: how hearing officers should 
address conflicting testimony from 
different witnesses. The commissioner 
overturned a long-term suspension of a 

student who had consumed marijuana at 
school because the hearing officer did 
not articulate a determination regarding 
the credibility of witnesses. Although 
the hearing officer found substantial 
evidence to support the disciplinary 
charges, the hearing officer “did not make 
any credibility determinations to resolve 
conflicting testimony regarding [the 
student’s] guilt,” the commissioner wrote.

Arguably, a determination of credibility is implicit in a finding of 
guilt; a hearing officer who finds a 
student guilty obviously placed more 
weight on the testimony that supported 
such a conclusion. Nevertheless, in light 
of the commissioner’s decision, it is 
recommended hearing officers explicitly 
state any credibility determinations in all 
written decisions. Also, hearing officers 
are well advised to explicitly make 
credibility determinations on the record 
during the hearing. 
Anonymous and hearsay testimonyUnlike a court of law, hearsay 

testimony is allowed in student disciplinary hearings. Hearsay testimony 
can include anonymous testimony, as a 
student who is accused of misconduct is 
not entitled in all circumstances to know 
the identity of individuals who testified 
against them. 

This approach has been supported 
by the U.S. District Court for the Eastern 
District of New York, which held that a 
school district did not violate a student’s 
due process right to cross-examination 
when certain students had their written 
statements read into the record but were 
not called to testify. In the decision, the 
court determined a school district was 
not required to provide the identities of 
students when the charged student is 
reasonably considered to be potentially 
violent, and the school district was 
protecting the students’ identities to 
protect the students from possible 
retaliation.  

This legal framework with respect 
to hearsay evidence in student discipline 
hearings was clarified in a recent  decision. In Decision No. 18,091, 

the commissioner held the exception 
to a parent’s statutory right to cross-
examination did not apply to parents of 
the students whom the school was trying 
to protect. Rather, as explained by the 
commissioner, the exception “is limited 
to circumstances where: (1) a student 
witness’s identity is unknown to the 
student charged with misconduct; and (2) 
the school district ‘reasonably consider[s]’ 
the charged student ‘to be potentially 
violent.’” A school administrator can 

testify to facts that speak to those two 
factors.

If a school intends to not call a 
student with direct knowledge of the 
facts as a witness but instead rely upon 
the student’s written statement or report 
made to an administrator, the rationale 
should be explained on the record at the 
hearing. To increase the chance that the 
school’s discipline determination will be 
upheld, the record should be developed to 
clearly and unequivocally establish that 
(1) the student’s identity is not known to 
the student charged with misconduct and 
(2) there is good reason to perceive risk of 
violent retaliation.
No formal hearing required for 
exclusion from extracurricular 
activities

The commissioner has long held 
that disciplinary rules differ when a 
student is excluded from participation in 
extracurricular activities and athletics. 
Generally, schools may suspend or 
exclude students from extracurricular 
activities, including athletics, pursuant to 
the school board’s authority to establish 
both reasonable standards of conduct 
for participation in such activities and 
academic standards as prerequisites for 
eligibility for extracurricular activities. 
However, in contrast to an out-of-school 
suspension for a disciplinary violation, 
governed by Education Law section 3214, 
a suspension from extracurricular activities 
does not require a full, formal hearing. Recent decisions, such as Decision Nos. 17,581 and 17,539, 

have confirmed this. New York courts 
and the commissioner have held that 
procedures governing suspensions from 
extracurricular privileges need only 
be fair and give students and parents 
an opportunity to discuss the conduct 
being reviewed with the person or body 
authorized to impose the discipline. Unless it is shown that the board has 

failed to establish “reasonable” standards 

of conduct for participation in extra-
curricular activities, the procedures will 
be upheld. To meet the “reasonableness” 
standard, school policy and procedure 
should require that:• The district provide the student and parents with notice of what the 

student is alleged to have done wrong.  
• The students are given the opportunity to present their side of 

the incident before the school makes 
a decision regarding their eligibility 
to participate in extracurricular activities, including athletics.• Any decision be based on information 

presented in connection with the incident, and not material upon which the student is not given the 
opportunity to address.• The penalty is proportionate to  the 

offense.
• If any further appeal is permitted, 

then students and parents are informed of such appeal rights, and the school follows the appeals 
process.

• Procedures are applied consistently.
• The school distributes the rules to all 

students.
School boards have a vital role in 

student discipline. They must annually 
review codes of conduct and disciplinary 
procedures. The superintendent of 
schools is responsible for supervising the 
appropriate implementation of the code 
of conduct. Seeking advice from your 
school attorney when questions arise is 
prudent and can minimize the chances 
of a successful legal challenge that is 
unfavorable for the school district.

Members of the New York State Association of School Attorneys represent school boards and school districts. This article was written by Jeff Lewis of Ferrara Fiorenza P.C.
Jeff Lewis

LEGAL AGENDAStudent discipline: Recent developments 

and traps for the unwary 

No hearing is required before suspending a student from an extracurricular activity. However, students and parents should have an opportunity to discuss the conduct being reviewed with the person or body authorized to impose the discipline, according to recent legal decisions. 

RED FLAG, from page 2

petitioner will be notified of such request 
and may request a hearing to object to the 
return of the firearms. 

At any time, the lawful owner of any 
seized firearms may apply to the issuing 
court to return the guns in situations 
where the individual is not the lawful 
owner of those guns. The individual will 
need to demonstrate ownership and/or the 
ability to legally possess the guns. 

Practical challenges

The Red Flag Law is fairly new, and 
there is limited case law. This leaves room 
for judges to interpret the law differently. 
Another practical challenge is that the 
law does not authorize courts to mandate 
treatment for threatening behavior. 
Schools can only recommend treatment 
and should consider whether the student 
requires additional resources in school. 

Nor does law prevent others in the 
home from possessing firearms. Van Scoy 
noted that this makes the law less effective 
for minors who are at-risk, as they may 
still be able to access firearms in the home 
that belong to their parent or other lawful 
owner in the home. 

School districts could consider 
receiving training from governmental 
agencies on threat assessment, as Gananda 
Central Schools has done. Van Scoy 
noted that receiving such training and 
forming a Threat Assessment Team could 
proactively address concerns that arise 
against the backdrop of the Red Flag Law. 

Increasing mental health supports 
in school districts can also assist with 
preventing students from being at-risk 
of harm to self or others. It is therefore 
advisable for school districts to have 
teams in place to support student needs 
and identify procedures for addressing 
potential emergency situations that could 
cause harm to a student or others.

Regional efforts to facilitate 
coordination between schools and law 
enforcement include the Rochester 
Threat Advisory Committee. “The 
goal is early intervention, prevention 
and following up,” according to Paul 
Ciminelli, counsel to the sheriff 
of Monroe County. Ideally, such 
coordination may obviate the need to 
file a Red Flag petition.

Members of the New York State 
Association of School Attorneys represent 
school boards and school districts. This 
article was written by Anne M. McGinnis 
and Meghan M. L. Flanigen of Harris 
Beach PLLC.

Meghan M. L. 
Flanigen

Anne M. 
McGinnis

LET’S 
CONNECT.

NYSSBA’s 2022 
Leadership in Education Event

Aug. 12 & 13 • Albany

Go to nyssba.org/events for a  
full schedule and session descriptions.

#ImGoingNYSSBA

Join your fellow district leaders for two days 

of solution-oriented education sessions 

and meaningful networking opportunities, 

including:

•  The school board’s role in promoting democracy.

•  Running effective and civil meetings.

•  Governance portion of state-mandated training (new members).

•  Building unity on the board.

• Constructive community engagement.

•  New and veteran member roundtable.

• Turning learning loss into learning gains.

• Student mental health. 

•  An inspiring closing conversation with the  
NYS Superintendent of the Year.

•  Breakfasts, lunches, dinner and evening entertainment.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Select sessions sponsored by:

New York Schools Insurance Reciprocal (NYSIR)  & Gnosis IQ
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
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